STATE INFORMATION COMMISSION, PUNJAB

SCO No. 32-33-34, Sector -17-C, CHANDIGARH

Sh. Vijay Kumar,

# 1427. Sector-22/B,

Chandigarh.

…………………………….Complainant

Vs.

Public Information Officer 

O/o Deputy Director Sports,

DPI (SE), Pb, 

SCO 95-97, Sector 17-D,

Chandigarh

…………………………..Respondent

CC No. 2626 of 2011

Present:-       (i) Sh. Vijay Kumar, the Complainant



(ii) Smt. Kiran Devi, Clerk on behalf of the Respondent. 


ORDER


Heard

2.
Respondent has filed her reply that the sought for record is not traceable.   Respondent is directed to hold an enquiry regarding loss of record and submit their report on the next date of hearing.
3.
The next date of hearing shall be intimated to the parties by the Deputy Registrar of the Commission. The file be sent to the Deputy Registrar for necessary action.

Sd/-
 (Kulbir Singh)



                                                    State Information Commissioner
Dated: 18th   January 2012

STATE INFORMATION COMMISSION, PUNJAB

SCO No. 32-33-34, Sector -17-C, CHANDIGARH

Sh. Gurmit Singh

S/o Roshan Lal,

Village Bhadiaran,

PO Karari, Tehsil Mukerian,

Distt. Hoshiarpur

 …………………………….Complainant

Vs.

Public Information Officer 

O/o Sarpanch 

Gram Panchayat,

Bhadiaran, Block Talwara,

Distt. Hoshiarpur

Public Information Officer,

O/o Panchayat Secy.,

Gram Panchayat,

Bhadiaran, Block Talwara,

Distt. Hoshiarpur.

…………………………..Respondent

CC No. 2612 of 2011

Present:-       (i) Sh. Gurmit Singh, the Complainant



(ii) Smt. Sudesh Kumari, Sarpanch on behalf of the Respondent.


ORDER


Heard

2.
In the hearing dated 26.12.2011, Respondent was directed to show cause for not providing the information within the stipulated time as prescribed under the RTI Act.  In today’s hearing, Respondent has failed to file her reply in response to the order showing cause.  Last opportunity is given to the Respondent to file her reply and she is also directed to provide complete information to the Complainant as sought by him in his RTI application.
3.
The next date of hearing shall be intimated to the parties by the Deputy Registrar of the Commission. The file be sent to the Deputy Registrar for necessary action.

Sd/-
 (Kulbir Singh)



                                                    State Information Commissioner
Dated: 18th January 2012

STATE INFORMATION COMMISSION, PUNJAB

SCO No. 32-33-34, Sector -17-C, CHANDIGARH

Sh. Stinu Jain, RTI Activist,

Shree Jain Bhawan,

Street No.13, Abohar-152116.

 …………………………….Appellant

Vs.

Public Information Officer 

O/o Executive Officer,

Municipal Council,

Abohar.

First Appellate Authority,

O/o Deputy Director,

Local Govt. Ferozepur.

………………………………..Respondent

AC No. 393 of 2011

Present:-       Nemo for the parties.

ORDER

Heard

2.
Appellant filed an application for information on 05.04.2010, to the PIO O/o Executive Officer, Municipal Council, Abhohar.  On not receiving the information, he filed complaint with the Commission on 28.03.2011. Appellant got the remaining information after attending many hearings in the Commission.  In today’s hearing, Respondent has informed the Commission on telephone that their office staff is busy and none is present for today’s hearing.  A show cause was issued to both the PIOs Sh. Jagseer Singh and Sh. Gurdas Singh.  They have submitted their replies in response to the order showing cause submitting that information as available in the record has been provided to the Appellant. The show cause is, hereby dropped.  In view of the replies of both the PIOs no penalty is imposed.
3.
I have carefully considered the written submission and I have also looked into all the facts and circumstances of the case. In my view, this is a fit case, where award of compensation under Section 19 (8) (b) is called for. I have no doubt in my mind that such a state of affair has come about on account of the absence of adequate machinery for handling the RTI work in Municipal Council, Abohar and because of systemic failure and inept handling of RTI applications.  In the instant case, I, therefore, award a compensation of Rs. 3000/- (Rupees three Thousand Only) to the Complainant for the detriment suffered by him.  The Respondent Municipal Council, Abhohar (public authority concerned) shall pay the compensation through bank draft. Compensation is not to be paid by the PIO.  

4.
The case shall be taken up for confirmation of compliance on the next date to be intimated by the Deputy Registrar of the State Information Commission, Punjab. The file be sent to the Deputy Registrar for necessary action.

Sd/-
(Kulbir Singh)



                                                    State Information Commissioner
Dated: 18th   January 2012

STATE INFORMATION COMMISSION, PUNJAB

SCO No. 32-33-34, Sector -17-C, CHANDIGARH

Sh. Telu Ram Jain,

Modi Mill Colony,

Nabha.

 …………………………….Complainant

Vs.

Public Information Officer 

O/o Executive Officer,

Municipal Council,

Nabha.

…………………………..Respondent

CC No. 2219 of 2011

Present:-      (i) None is present on behalf of the Complainant



(ii) Sh. Ravneet Singh, E.O, On behalf of the Respondent.

ORDER


Heard

2.

 Respondent states that the remaining information has already been given to the Complainant and has shown the acknowledgment given by the Complainant in token of having received the information.
3.

In view of the above, no further cause of action is left and the case is disposed of and closed.  Copies of the order be sent to the parties.
Sd/-
(Kulbir Singh)



                                                    State Information Commissioner
Dated: 18th  January 2012

STATE INFORMATION COMMISSION, PUNJAB

SCO No. 32-33-34, Sector -17-C, CHANDIGARH

Sh. Kasturi Lal,

# 836-G, Shaheed Bhagat,

Singh Nagar, Pakhowal Road,

Ludhiana.

…………………………….Appellant

Vs.

Public Information Officer 

O/o General Manager,

District Industries Centre,

Industries Estate, Ludhiana.

First Appellate Authority,

O/o Director,

Industries and Commerce, Pb,

Sector-17, Chandigarh.
…………………………..Respondent

AC No. 1153 of 2011

Present:-       (I) Sh. Kasturi Lal, the Appellant


(ii) Smt. Parminder Kaur, Sr. Assistant on behalf of the Respondent.
ORDER


Heard

2.
As directed by the Commission, Respondent has filed an affidavit submitting that Sh. Ram Rakha (now retired) took over the charge in 1991. He has submitted that this file was not made available in the year 1991, when he took over the charge.  Copy of the charge paper taken on record also confirms this fact.  Respondent is directed to hold an enquiry regarding loss of file and submit their report on the next date of hearing. Copy of the affidavit as submitted by the Respondent is handed over to the Appellant, today in the Commission
3.
The next date of hearing shall be intimated to the parties by the Deputy Registrar of the Commission. The file be sent to the Deputy Registrar for necessary action.

Sd/-
 (Kulbir Singh)



                                                    State Information Commissioner
Dated: 18th  January 2012

STATE INFORMATION COMMISSION, PUNJAB

SCO No. 32-33-34, Sector -17-C, CHANDIGARH

Smt. Rupinder Kaur,

W/o SH. Rubby Gurpreet,

H.No.1054, Gobindpura,

Manimajra, U.T. Chandigarh.

 …………………………….Complainant

Vs.

Public Information Officer 

O/o Director State Transport, Pb,

Jeevan Deep Building,

Sector-17, Chandigarh.

Public Information Officer,

O/o State Transport Commissioner,

Jeevan Deep Building,

Sector-17, Chandigarh.

………………………………..Respondent

CC No. 875 of 2011

Present:-       (i) Sh. Shakti Paul, Advocate on behalf of the Complainant

          (ii) None is present on behalf of the Respondent.
ORDER

Heard
2.
Complainant states that as directed by the Commission, Respondent has not provided the information regarding website of the government and also about the official website i.e www.punjabtrasnport.nic.in.  Respondent is directed to update the official website, as the same is mandatory under the provision of the RTI Act 2005.
3.
In my view, this is a fit case, where award of compensation under Section 19 (8) (b) is called for.  I, therefore, award a compensation of Rs. 5000/- (Rupees Five Thousand Only) to the Complainant for the detriment suffered by him.  He has attended seven hearings in the Commission.  The Respondent Director State Transport, Pb (public authority concerned) shall pay the compensation through bank draft. Compensation is not to be paid by the PIO.  

4.
The case shall be taken up for confirmation of compliance on the next date to be intimated by the Deputy Registrar of the State Information Commission, Punjab. The file be sent to the Deputy Registrar for necessary action.

Sd/-
 (Kulbir Singh)



                                                    State Information Commissioner
Dated: 18th  January 2012

Note:-
After the hearing, Sh. Gurnam Singh, Sr. Assistant appeared and states that he was busy in the High Court, that is why he could not attend the Commission in time.  He further states that Complainant has been informed vide their letter dated 15.12.2012, regarding official website of the transport department.


Sd/-
(Kulbir Singh)



                                                    State Information Commissioner
Dated: 18th  January 2012

STATE INFORMATION COMMISSION, PUNJAB

SCO No. 32-33-34, Sector -17-C, CHANDIGARH
Sh. Munish Gupta,

S/o Sh. Sham Lal Gupta,

C/o Pb. Financial Corporation,

Emp. Welfare Association,

House No. 3248, Sector 41/D,

Chandigarh.

…………………………….Complainant 

Vs.

Public Information Officer 

O/o Punjab Financial Corporation,

SCO-95-98, Sector-17/B, Chandigarh
…………………………..Respondent

CC No. 3270 of 2011

ORDER

The case was heard on 06.01.2012 and order was reserved.
2.
Complainant filed RTI application with the PIO, O/o Punjab Financial Corporation on 27.05.2011, demanding information on six items. On item nos.1, 2 & 3 of his application, the information stands supplied and the Complainant is satisfied. On item nos 4, 5 & 6, information was denied by the Respondent on the plea that the same is barred under Section 8 of the Act. However, partial information was later on provided to the Complainant.  

3.
Respondent has also submitted that seeking sanction for prosecution, granting sanction for prosecution or not is not an administrative matter rather it is a confidential matter, as is required under section 19 of the Prevention of Corruption Act, 1988. Such documents for grant of sanction for prosecution are required by the Vigilance Bureau during the proceedings in the Court. As such information would hamper the Court proceeding, therefore, same is barred under Section 8 of the Act. 

4.
The Respondent has also stated that the letters received from the Vigilance Department is a privileged communication between the Vigilance Department and Punjab Financial Corporation and, therefore, such documents cannot be supplied to the Complainant. 

5.
The Complainant in his first appeals to the First Appellate Authority on 22.07.2011 pointed out deficiencies in the information in respect of points 4, 5 & 6.  

6.
The First Appellate Authority also denied the information on these three points on the plea that the documents received from Vigilance Department are exempted under the provisions of the Act, as it may influence the prosecution process before the competent court of law. 
7.
On not receiving a satisfactory reply from the FAA, the Complainant filed second appeal with the Commission on 11.11.2011 under Section 19(3) of the RTI Act 2005. The Complainant has also alleged that since the FAA is involved in the information sought, therefore, information in respect of three officers has been denied, while information about ordinary employees has been provided. 
8.
Complainant has submitted that out of 17 employees against whom the permission for prosecution has been requested by the Vigilance Department, the Corporation has granted permission in respect of 14 employees, whereas, no permission has been granted against the three officers, who are working on prominent seats of the Corporation. The Complainant, referring to the impugned order passed by the FAA in response to his writ appeal, dated 21.07.2011, says information was denied as FAA himself was among the three officers about whom prosecution auction has not been given.  He further says, It is settled law that a person cannot be a judge of his own case.

9.
During the hearing, both the Complainant and Respondent have submitted that presently, as per the information, no case is pending in the any Court against the persons against whom sanction has been denied. In view of this fact, I direct that since no case has been filed in any Court regarding these officers/officials, correspondence between the Vigilance Department and PSFC be disclosed. Respondent is directed to provide the remaining information i.e. on Sr. No. 4, 5 & 6 to the Appellant before the next date of hearing. 
10.
The next date of hearing shall be intimated to the parties by the Deputy Registrar of the Commission. The file be sent to the Deputy Registrar for necessary action

Sd/-
                                                                                               (Kulbir Singh)







State Information Commissioner

Dated: 18.01.2012
STATE INFORMATION COMMISSION, PUNJAB

SCO No. 32-33-34, Sector -17-C, CHANDIGARH

Sh. G.S.Gandhi, Advocate,

Kothi No.2234, Sector-21/C,

Chandigarh.

 …………………………….Complainant

Vs.

Public Information Officer 

O/o Punjab Small Industries

And Export Corporation, Ltd.,

Chandigarh.

………………………………..Respondent

CC No. 915 of 2011

Alongwith

CC No. 914 of 2011

ORDER

The case was heard on 26.12.2011 and order was reserved. 
2.
Complainant filed two complaints with the Commission seeking information from Punjab Small Industries and Export Corporation, Ltd. Chandigarh. As the Complainant and the PIO are the same, so these two cases are clubbed together.

3.
The grievance of the Complainant is that he filed application for information on 02.12.2010, to the PIO O/o PSIEC, Ltd.  The APIO vide memo No. 12504, dated 27.01.2011, replied that Executive Officer–III vide his letter No. 13861, dated 18.01.2011, and No. 13862, dated 18.01.2011, has informed that information/record sought by the Complainant Sh. G.S.Gandhi is very old and pertains to the period of 1983.  Efforts are being made to trace out the same.  
4.
It is observed that inspite of the directions of the Commission, efforts have not been made by the Respondent to trace the record.  As directed by the Commission, Complainant visited the O/o Respondent a number of times but no serious efforts appear to have been made by the Respondent to trace the old record and provide information to the Complainant.  

5.
The public authority, Punjab Small Industries and Export Corporation, Ltd.  is held responsible for improper record management, due to which vital information relating to allotment of plots have gone missing.  This reflects both lack of proper record management by the concerned officials as well as lackadaisical attitude of officials, who chose to refuse the information on the ground that files are not traceable, which is not  an acceptable ground for denial of information to the Complainant.  The Respondent has also not submitted relevant evidence of having made sincere efforts to search and trace the files.  Commission is having the view that the Respondent is suppressing vital facts for malafied reasons.    The Commission does not find any merit in the Respondent’s contention that most of the record is lost.  It can, however, be presumed that few files have been lost but not all the files.  The sought for information is very vital for the Complainant.  Commission can not close the case.  Another opportunity is given to the Respondent to make all out efforts to trace the files and, if the need be, information be prepared from the other related files regarding allotment of  151 plots and should be provided before the next date of hearing, failing which penalty shall be imposed on the PIO and deemed PIO.  

6.
I have carefully considered the written submission and I have also looked into all the facts and circumstances of the case. In my view, this is a fit case, where award of compensation under Section 19 (8) (b) is called for. I have no doubt in my mind that such a state of affair has come about on account of the absence of adequate machinery for handling the RTI work in Punjab Small Industries and Export Corporation, Ltd and because of systemic failure and inept handling of RTI applications.  In the instant case, I, therefore, award a compensation of Rs. 5000/- (Rupees Five Thousand Only) to the Complainant for the detriment suffered by him.  The Respondent PSIEC, public authority concerned, shall pay the compensation through bank draft. Compensation is not to be paid by the PIO.  

7.
The case shall be taken up for confirmation of compliance on the next date to be intimated by the Deputy Registrar of the State Information Commission, Punjab. The file be sent to the Deputy Registrar for necessary action.
Sd/-
                                                                                               (Kulbir Singh)







State Information Commissioner

Dated: 18.01.2012

STATE INFORMATION COMMISSION, PUNJAB

SCO No. 32-33-34, Sector -17-C, CHANDIGARH

Smt. Krishana Devi,

W/o Sh. Hari Chand,

# H.No.4, Ward No.4,

Kurali, SAS Nagar.

                                                                                     …………………………….Complainant

Vs.

Public Information Officer 

O/o Director

Health & Family Welfare, Pb,

Sector-34, Chandigarh.

         ………………………………..Respondent

CC No. 2765 of 2010

ORDER


The case was heard on 26.12.2011 and order was reserved.

2.
This case was earlier disposed of by me, vide order dated 20.01.2011, as information demanded by the Complainant had been supplied.  The Complainant did not point out deficiencies in the information. Also Compensation of Rs. 2000/- was awarded to the Complainant  and same was paid.  Thereafter, the Complainant filed a Civil Writ Petition no. 4485 of 2011 before the Hon’ble Punjab and Haryana High Court, which was decided on 22.09.2011. The operative portion of the order made by the Hon’ble High Court is as under:-

“In this view of the matter, the writ petition is allowed, the order dated 28.12.2010 and 20.01.11 are set aside and the matter is remitted to the State Information Commission Punjab to decide the matter afresh and in accordance with law. Parties are directed to appear before the State Information Commission, Punjab on 08.11.2011”.

 3.
The grievance of the Complainant before the Hon’ble High Court was that the State Information Commission has not imposed penalty on the PIO though information was delayed.  

4.
The Complainant had sent his application for information by speed post on 24.05.2010 to the PIO O/o Principal Secy., Health & Family Welfare, Pb. alongwith postal order of Rs. 20/-. On not receiving the information, he filed a complaint with the Commission that he had received some documents on 03.08.2010 (after seventy days) from APIO, Chemical Examiner, Punjab Govt., Kharar and also from the PIO O/o Civil Surgeon, Patiala on 21.08.2010 (after ninety days). From the documents on record it ​​​–emerges that the PIO O/o Civil Surgeon, Patiala signed the information response letter on 11.08.2010, whereas, it was posted on 18.08.2010 through registered post.  The same was received by the Complainant on 21.08.2010.

5.
The facts of the present case show that initially the application for information was made by the Complainant to the PIO, O/o Principal Secretary Health and Family Welfare, Punjab. Thereafter, it was transferred by the said PIO to the Director Health and Family Welfare, Punjab vide letter dated 23.06.2010 i.e. exactly 30 days after the receipt of the application. This application for information was further transferred by office of Director Health and Family Welfare, Punjab on 07.07.2010, to the Civil Surgeon, Patiala as the entire information demanded by the Complainant pertained to Civil Hospital, Rajpura.  For this reason, the RTI application was sent by Civil Surgeon, Patiala on 23.07.2010 to SMO, Civil Hospital, Rajpura. 

6.
In the ultimate analysis, it transpires that the delay has been caused at the level of PIO, O/o Principal Secretary Health and Family Welfare, who  had transferred the application to the Director Health and Family Welfare under Section 6(3) of the RTI Act after 30 days.  The application should have been transferred within 5 days of the receipt of application as per provisions of the Act.   The replies submitted by PIO, Sh. Gopal Das, Suptd. and Sh. Ajit Singh (deemed PIO) are not satisfactory. Both the officer are responsible for the delay in providing the information. 

7.
In the facts and circumstances of the case, a  penalty of Rs. 2500/- (Rupees twenty five hundred only) is imposed on Sh. Gopal Dass, Suptd., and Rs. 1000/- (Rupees One thousand Only) on Sh. Ajit Singh, Sr. Assistant. This penalty amount is recoverable from the salary of Sh. Gopal  Dass, Suptd. and Sh. Ajit Singh, Sr. Assistant. The Principal Secretary Health and Family Welfare, Punjab is directed to recover this amount from the salaries of the two officials under intimation to the Commission on the next date of hearing.

8.
There is also delay of one week in the office of Director Health and Family Welfare. The reply of the PIO to the order asking him to show cause notice is satisfactory. The delay is neither deliberate nor willful and, therefore, no penalty is imposed for this delay. The show cause notice  is dropped.  However, the PIO is warned to be careful in future while dealing with the RTI applications. 

9.  In fact, the written submission of the PIO O/o CMO, Patiala is also satisfactory and as such show cause notice against him is dropped.  Since, there was delay in dispatching the information letter, dated 11.08.2010, the Commission recommends to the Civil Surgeon, Patiala to proceed against the erring officers/officials of the dispatch Section under Section 20(2) of the RTI Act 2005, as per service rules for the delay caused in dispatch of information.  

10.
The case shall be taken up for confirmation of compliance on the next date to be intimated by the Deputy Registrar of the State Information Commission, Punjab. The file be sent to the Deputy Registrar for necessary action.


Sd/-
                                                                                               (Kulbir Singh)







State Information Commissioner

Dated: 18.01.2012   
CC: Principal Secretary, Health and Family Welfare, Punjab, Chandigarh 
STATE INFORMATION COMMISSION, PUNJAB

SCO No. 32-33-34, Sector -17-C, CHANDIGARH
Sh. Jagat Singh, IPS,

# B-3, MCH/235,

Near Bahadurpur Chowk,

Opp.Snatan Dharam Sanskrit College,

Hoshiarpur.

…………………………….Appellant 

Vs.

Public Information Officer 

O/o Chief Minister, Pb,

Chandigarh.

First Appellate Authority,

O/o Chief Minister, Pb,

Chandigarh.

…………………………..Respondent

AC No. 1094 of 2011

ORDER

The case was heard on 06.12.2011 and order was reserved.
2.
Appellant filed RTI application with the PIO, O/o Chief Minister, Punjab on 26.07.2011. This application was rejected vide communication dated 11.08.2011 on the ground that the information demanded was not available in the office of the Chief Minister, Punjab but pertained to different authorities to wit (i) Finance Department (ii) Transport department (iii) Education department etc. It was stated that the applicant should apply to the concerned public authorities for seeking information. Aggrieved against this order the Appellant filed the first appeal under Section 19(i) RTI Act 2005 before the First Appellate Authority under the RTI Act 2005. This appeal was dismissed by the First Appellate Authority vide its order dated 16.09.2011. On dismissal of the first appeal, the Appellant has filed the instant second appeal.  

Contd..P-2

-2-

3.
Appellant submits that under Section 6(3) of the RTI Act 2005, the PIO in the office of the Chief Minister should have transferred the RTI application made by him to the departments holding the inforamtion.  On the other hand, the Respondent submits that Section 6(3) is not applicable in the instant case and that the Appellant should have approached the public authorities concerned himself under Section 6(1) of the Act.  

4.
I have carefully considered the rival submissions.  In my view, the instant case is covered by the decision of this commission in MR-22 of 2006 titled Gurbax Singh v/s PIO decided on 28.08.2006. The relevant portion of the said decision is extracted herein below:-

“The question falling for determination in the instant case is whether a person desiring to obtain information is entitled to make his application to any public authority of his choice and thereafter insist that the said public authority should transfer the application to another public authority which holds the information demanded or whether he is required to make the application for obtaining information to the Public Information Officer of the concerned public authority only.


There have been many instances where the persons desiring to obtain information have submitted applications to public authorities which are not even remotely connected with the information sought. When confronted with this position and told to make the application to the concerned public authority, the complainants have relied upon sub section (3) of section 6 to contend that even if they have made the application to a public authority which does not hold the relevant information, it is the duty of the said public authority to transfer the application to the other public authority which is in possession in the information demanded. The contention is that sub section (3) casts a duty on all the public authorities to whom applications have been made to transfer the said application to the other public authorities who hold the information. And it is not obligatory for the person seeking information to make the application only to the concerned public authority. Such a submission, if accepted  would  result in unnecessary wastage of public money and time and would also run counter to the letter and spirit of the RTI Act, 2005. On interpreting sub sections (1) & (3) of section 6 of the Act with the aid of well established canons of statutory interpretation, the position that emerges is that sub section (3) is to be read as a proviso to sub section (1). A proviso cannot be read in a manner so as to nullify the main enactment. Sub section (1) of section 6 expressly requires that a person who 
Contd…P-3

-3-

desires to obtain information under the Act shall make a request alongwith the prescribed fee to the Public Information Officer of the concerned public authority specifying the particulars of the information. Sub section (3) carves out an exception to the requirement of sub section (1) by providing that where an application is made to a public authority pertaining to information held by another public authority or where the subject matter of the information demanded is more closely connected with the functions of another public authority, the public authority to whom such application is made shall transfer the application to the concerned public authority. The question is whether sub section (3) is to be construed in a manner which would nullify the requirement of sub section (1). Can it be said that because of sub (3), every person has a licence to make the application seeking information to any public authority of his choice even when the public authority to whom the application is made is not even remotely connected with the information demanded. For example, “a person desiring to obtain information from say the office of Deputy Commissioner, Gurdaspur makes an application for that purpose to the Public Information Officer of the Office of DPI (Schools) Punjab at Chandigarh.”   Accepting this position would lead to bizarre results apart from setting at naught the prescription in sub section (1). It is settled law that a proviso has to be read as carving out an exception to the main enactment and not to repeal it in its entirety. The language of the proviso is thus to be construed in a manner that it remains subservient to the main enactment even though in this process it needs to be read down. The object and purpose behind the proviso has to be found out by reading the proviso alongwith the main provision. The two have to be read harmoniously.  Reading these two provisions together, there is no doubt that Legislature intended to require that the persons desiring to obtain information should make their applications to the concerned public authority only. However, in some cases where on account of a bona fide mistake an application seeking  information  is  made  by  a  person  to  a  public  authority  which  is  not  in possession of the information demanded, the application is required to be transferred by the authority receiving it to the concerned public authority.  But this does not give an unfettered option to the person seeking information to make his application to any public authority of his choice. The provisions of sub section (3) would come into play only where for some reasonable cause emanating from a bona fide mistake or doubt etc., an application has been made to a public authority not in possession of the information demanded. It is only in such cases that the public authority to whom the application is made would be under an obligation to transfer it to the other public authority. It is not that in all cases the public authorities are obligated to entertain and thereafter transfer applications to the appropriate public authorities.”

Contd…P-4

-4-

5.
The holding in MR-22 of 2006 squarely covers this case. Thus, there is no merit in the appeal. The same is dismissed. The Appellant may seek information under Section 6(1) RTI Act 2005 by making the applications there-for before the authorities holding the same.  Copies of the order be sent to the parties. 


Sd/-
                                                                                               (Kulbir Singh)







State Information Commissioner

Dated: 18.01.2012
STATE INFORMATION COMMISSION, PUNJAB

SCO No. 32-33-34, Sector -17-C, CHANDIGARH
Sh. Jagat Singh, IPS,

# B-3, MCH/235,

Near Bahadurpur Chowk,

Opp.Snatan Dharam Sanskrit College,

Hoshiarpur.

…………………………….Appellant 

Vs.

Public Information Officer 

O/o Chief Minister, Pb,

Chandigarh.

First Appellate Authority,

O/o Chief Minister, Pb,

Chandigarh.

…………………………..Respondent

AC No. 1062 of 2011

ORDER

The case was heard on 06.12.2011 and order was reserved.
2.
Appellant filed RTI application with the PIO, O/o Chief Minister, Punjab on 08.08.2011. This application was rejected vide communication dated 08.09.2011 on the ground that the information demanded was not available in the office of the Chief Minister, Punjab but pertained to different authorities to wit (i) Home Affairs and Justice (ii) Social Welfare department (iii) Electricity department (iv) Food and Civil Supplies department etc. It was stated that the applicant should apply to the concerned public authorities for seeking information. Aggrieved against this order the Appellant filed the first appeal under Section 19(i) RTI Act 2005 before the First Appellate Authority under the RTI Act 2005. This appeal was dismissed by the First Appellate Authority vide its order dated 29.09.2011. On dismissal of the first appeal, the Appellant has filed the instant second appeal.  

Contd..P-2

-2-

3.
Appellant submits that under Section 6(3) of the RTI Act 2005 , the PIO in the office of the Chief Minister should have transferred the RTI application made by him to the departments holding the inforamtion.  On the other hand, the Respondent submits that Section 6(3) is not applicable in the instant case and that the Appellant should have approached the public authorities concerned himself under Section 6(1) of the Act.  

4.
I have carefully considered the rival submissions.  In my view, the instant case is covered by the decision of this commission in MR-22 of 2006 titled Gurbax Singh v/s PIO decided on 28.08.2006. The relevant portion of the said decision is extracted herein below:-

“The question falling for determination in the instant case is whether a person desiring to obtain information is entitled to make his application to any public authority of his choice and thereafter insist that the said public authority should transfer the application to another public authority which holds the information demanded or whether he is required to make the application for obtaining information to the Public Information Officer of the concerned public authority only.


There have been many instances where the persons desiring to obtain information have submitted applications to public authorities which are not even remotely connected with the information sought. When confronted with this position and told to make the application to the concerned public authority, the complainants have relied upon sub section (3) of section 6 to contend that even if they have made the application to a public authority which does not hold the relevant information, it is the duty of the said public authority to transfer the application to the other public authority which is in possession in the information demanded. The contention is that sub section (3) casts a duty on all the public authorities to whom applications have been made to transfer the said application to the other public authorities who hold the information. And it is not obligatory for the person seeking information to make the application only to the concerned public authority. Such a submission, if accepted  would  result in unnecessary wastage of public money and time and would also run counter to the letter and spirit of the RTI Act, 2005. On interpreting sub sections (1) & (3) of section 6 of the Act with the aid of well established canons of statutory interpretation, the position that emerges is that sub section (3) is to be read as a proviso to sub section (1). A proviso cannot be read in a manner so as to nullify the main enactment. Sub section (1) of section 6 expressly requires that a person who 
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desires to obtain information under the Act shall make a request alongwith the prescribed fee to the Public Information Officer of the concerned public authority specifying the particulars of the information. Sub section (3) carves out an exception to the requirement of sub section (1) by providing that where an application is made to a public authority pertaining to information held by another public authority or where the subject matter of the information demanded is more closely connected with the functions of another public authority, the public authority to whom such application is made shall transfer the application to the concerned public authority. The question is whether sub section (3) is to be construed in a manner which would nullify the requirement of sub section (1). Can it be said that because of sub (3), every person has a licence to make the application seeking information to any public authority of his choice even when the public authority to whom the application is made is not even remotely connected with the information demanded. For example, “a person desiring to obtain information from say the office of Deputy Commissioner, Gurdaspur makes an application for that purpose to the Public Information Officer of the Office of DPI (Schools) Punjab at Chandigarh.”   Accepting this position would lead to bizarre results apart from setting at naught the prescription in sub section (1). It is settled law that a proviso has to be read as carving out an exception to the main enactment and not to repeal it in its entirety. The language of the proviso is thus to be construed in a manner that it remains subservient to the main enactment even though in this process it needs to be read down. The object and purpose behind the proviso has to be found out by reading the proviso alongwith the main provision. The two have to be read harmoniously.  Reading these two provisions together, there is no doubt that Legislature intended to require that the persons desiring to obtain information should make their applications to the concerned public authority only. However, in some cases where on account of a bona fide mistake an application seeking  information  is  made  by  a  person  to  a  public  authority  which  is  not  in possession of the information demanded, the application is required to be transferred by the authority receiving it to the concerned public authority.  But this does not give an unfettered option to the person seeking information to make his application to any public authority of his choice. The provisions of sub section (3) would come into play only where for some reasonable cause emanating from a bona fide mistake or doubt etc., an application has been made to a public authority not in possession of the information demanded. It is only in such cases that the public authority to whom the application is made would be under an obligation to transfer it to the other public authority. It is not that in all cases the public authorities are obligated to entertain and thereafter transfer applications to the appropriate public authorities.”
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5.
The holding in MR-22 of 2006 squarely covers this case. Thus, there is no merit in the appeal. The same is dismissed. The Appellant may seek information under Section 6(1) RTI Act 2005 by making the applications there-for before the authorities holding the same.  Copies of the order be sent to the parties. 


Sd/-
                                                                                               (Kulbir Singh)







State Information Commissioner

Dated: 18.01.2012 
